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Welcome to the Bar Exam Toolbox podcast. Today, we are walking through a
California constitutional law bar exam question. Your Bar Exam Toolbox hosts
are Alison Monahan and Lee Burgess, that's me. We're here to demystify the
bar exam experience, so you can study effectively, stay sane, and hopefully pass
and move on with your life.

We're the co-creators of the Law School Toolbox, the Bar Exam Toolbox, and the
career related website CareerDicta. Alison also runs The Girl's Guide to Law
School. If you enjoy this show, please leave a review on your favorite listening
app, and check out our sister podcast, the Law School Toolbox podcast. If you
have any questions, don't hesitate to reach out to us. You can reach us via the
contact form on BarExamToolbox.com, and we'd love to hear from you. And
with that, let's get started.

Welcome back. Today, we are walking through a California Bar Exam question
about constitutional law. This is part of our series of podcasts talking about how
to approach questions on the California Bar Exam. Today, we're dealing with
how to do your analysis. So don't forget to subscribe to our podcast, so you
won't miss any upcoming essay discussions.

So, why is analysis so important to bar exam essays? Because even if you get the
rules slightly wrong, you can show your reasoning skills and still impress the bar

graders. Just like in law school, analysis is the most important part of the IRAC. |

like to think of a lower case |, a lower case R, a capital A, and a lowercase C.

Before we walk through today's question, we need to do a quick review of the
law that you will want to know. Because this is a constitutional law essay
implicating religion, we are looking at the First Amendment and its application
to the states via the Fourteenth Amendment.

The First Amendment provides for the free exercise and free establishment of
religion. These rights are incorporated to the States and local entities like
counties and cities via the Fourteenth Amendment. The Establishment Clause
prohibits laws that advance or inhibit a particular religion, unless the law at
issue passes strict scrutiny, meaning the law would have to serve a compelling
State interest and be narrowly tailored to serve that interest.

If the law is neutral on its face, a court will apply the Lemon Test to determine
whether it violates the Establishment Clause. To survive review, the law has to
pass this three-part test. Number one, the law must have a secular purpose.
Number two, the primary effect of the law can't advance or inhibit religion. And
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number three, the law can't foster excessive government entanglement with
religion.

The Free Exercise Clause prohibits laws that regulate or prohibit religious
activities, unless they survived a strict scrutiny. If the law is neutral in respect to
religion, and is of general applicability, then it will survive an FEC challenge. As a
threshold inquiry in free exercise cases, the court must determine if the
religious belief is sincerely held. It doesn't have be a well-known religion, or
even a well-established practice. It just has to be sincerely held.

The First Amendment prohibitions generally do not apply to government
speech. However, government speech can't appear to disproportionately favor
one religion or another. Lastly, the Equal Protection Clause of the Fourteenth
Amendment guarantees equal protection of the laws. When a fundamental
right like religion is implicated, the law must survive strict scrutiny.

Alright, so that's all the common law that you need to know. Let's move on to
reading the bar exam question. This is a question from the February 2018
California Bar Exam. We will link to a webpage where you can find this question
in the show notes if you want to read along.

County Jail has prominently posted in the inmate dining hall quotations from
three of the Ten Commandments as follows: "You shall not kill." "You shall not
steal." "You shall not give false testimony against your neighbor." County
officials thought these were, quote, "good moral principles that would assist
prisoners when they were released". The jail makes available to inmates copies
of the Bible and the Quran, but no other religious books. Inmate Ivan requested
a copy of a religious book central to his recognized, but relatively small sect. The
book urges the religious use of a hallucinogenic, sacramental tea. Ivan has
requested permission to have the hallucinogenic, sacramental tea on a weekly
basis as part of his religious observances. lvan's request for the book was denied
on the basis that it encourages illegal drug use. His request for permission to
have the hallucinogenic, sacramental tea was denied for the same reason.

So, number one, what challenges under the United States Constitution, if any,
could lvan reasonably raise to the dining hall quotations, and what is the likely
outcome? Discuss. Number two, what challenges under the United States
Constitution, if any, could Ivan reasonably raise to the denial of his requests for
the book and the tea, and what is the likely outcome? Discuss.

The first thing you should do is mark up your exam paper to assess what is
legally significant about each of the facts in the fact pattern, and in this
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guestion, we actually don't even have that many facts. Now, "County Jail has
prominently posted in the inmate dining hall quotations from three of the Ten
Commandments." So, this shows us four things. Number one, this is a state
actor, because it's a county run jail. Number two, the state actor is a jail,
meaning that the interests of the county have to do with the prisoners. Number
three, there is something prominently posted in a place where all inmates are
going to see it. Number four, the things that are prominently posted are three
guotations from a religious text. Then we know that the actual quotes are, "You
shall not kill", "You shall not steal", and "You shall not give false testimony
against your neighbor." The content of these posted quotes is important,
because they show you the type of moral interest the county is actually trying to
promote.

Next, "County officials thought these were good moral principles that would
assist prisoners when they were released." This sentence shows you the
county’s rationale and secular purpose for posting the quotes.

Next, "The jail makes available to inmates copies of the Bible and the Quran, but
no other religious books." Here, you learn that the county has affirmatively
made available religious texts. You also learn that the county has only provided
religious texts for two religions.

"Inmate Ivan requested a copy of a religious book central to his recognized, but
relatively small sect.” In this sentence, you learn a few things. First, you learn
who your plaintiff is, and also that your plaintiff is a prisoner in the jail. Second,
you learn that Ivan requested a religious text central to his beliefs that the
county did not already provide. Third, you learn that Ivan's religion is
recognized, which is important for a free exercise analysis.

Next, you have this book that urges the religious use of a hallucinogenic,
sacramental tea. Now, you've already read the call of the question, so you know
that the tea is specifically called out in the prompt. You learned two important
things about the tea. First, that it has a specific religious use. Second, that it is a
hallucinogen. This shows that Ivan's request for tea is related to his religion, but
that the tea is more or less a drug. You can probably assume that this jail
doesn't typically allow its inmates to use drugs.

"lvan has requested permission to have the hallucinogenic, sacramental tea on a
weekly basis as part of his religious observances." Now we know that lvan has
requested to have the tea, which we probably already assumed, and more
importantly that Ivan is requesting this tea every week. This has implications for
Ivan's argument about how important the tea is to his religion, and to the
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county's argument that this request means lvan would be using a quasi-drug
every week.

Next, "lvan's request for the book was denied on the basis that it encourages
illegal drug use." Here, we learn what the law at issue is. We learn that the
county has denied the request for the book. We also learn that the county’s
rationale is that the book encourages illegal drug use. Next, his request for
permission to have the hallucinogenic, sacramental tea was denied for the same
reason. So now we know that the county’s second law is denying Ivan the tea,
and its rationale is also related to illegal drug use.

Now let's talk about how to actually answer this question, now that we've gone
through all the facts. You would start any outline or answer by breaking your
paper into sections based on the questions called out in the prompt. Number
one, what challenges under the US Constitution, if any, could lvan reasonably
raise to the dining hall quotations, and what is the likely outcome? Number two,
what challenges under the United States Constitution, if any, would Ivan
reasonably raise to the denial of his request for the book and the tea, and what
is the likely outcome?

So for the second questions, we would want to break it up into parts 2A and 2B,
because the question asks for analysis of both the book, and then the tea. An
easy way to make sure your analysis is thorough is to use every fact in the
prompt. As you just heard, we outlined how every single sentence in this
prompt has some relevance to one section or another of our analysis. If you
keep track of each fact in the prompt and check back at the end of the writing to
make sure you've used all the facts, you're setting yourself up for success with
thorough analysis.

Now let's look at how we would organize this essay, and analyze each part. To
start any constitutional law essay, you always want to make sure there is a state
actor. So in this essay, that's not really an issue since it's obvious, but you should
still tell the reader that you know only state action implicates constitutional
protections. Here, there is a state actor — namely the county, via its proxy —the
jail. So, let's turn to the actual questions.

Question number one. | think it's always a good idea to start with a roadmap
outlining the basic premises we've discussed already related to the First
Amendment, and what protections it has for religion. So, you want to tell the
reader that the First Amendment provides for the free exercise and free
establishment of religion, and these rights are incorporated to the States and
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local entities like counties and cities via the Fourteenth Amendment. Here, Ivan
can reasonably challenge the country's action under the Establishment Clause.

So the issue is, can lvan successfully raise an Establishment Clause claim to the
dining hall quotations? So, the rule is the Establishment Clause prohibits laws
that advance or inhibit a particular religion, unless the law at issue passes strict
scrutiny, meaning the law would have to serve a compelling state interest, and
be narrowly tailored to serve that interest. If the law is neutral on its face, then
the court will apply the Lemon Test to determine whether it violates the
Establishment Clause.

So here, Ivan's going to argue that the quotes are intended to advance Judeo-
Christian religion, because they come from the Ten Commandments and are
placed in the county jail. He will argue that the court should apply strict scrutiny,
because the county is expressly advancing Judeo-Christian religion. However,
Ivan is unlikely to succeed, as these quotes are not law and policy, but rather are
posted as moral principles to guide people as they leave the jail. The quotes
only correspond to laws insofar as they resemble penal laws forbidding murder,
theft, and perjury, which are unrelated to religion. So, Ivan will fail to show that
the county is explicitly advancing religion by posting the quotes, thus, strict
scrutiny does not apply.

The law and policy at issue is neutral on its face, and a court would have to
apply the Lemon Test to determine whether the Establishment Clause is
violated. So here, what's our Lemon Test? To survive review of the law, an issue
has to pass this three-part test. One, the law must have a secular purpose. Two,
the primary effect of the law can't advance or inhibit religion. And three, the law
can't foster excessive government entanglement with religion.

So, let's go one by one. The law must have a secular purpose. The stated
purpose is to assist the people in the jail with reentry, not to promote
adherence to a particular religion. The quotes happen to be from the Ten
Commandments, but jail did not post all of the Commandments, nor did it
headline or title these quotes as Commandments. The jail would likely be able
to show that it had a secular purpose.

The primary effect of the law must not advance or inhibit religion. While the
quotes are derived from a religious text, there does not appear to be any
accompanying text or effort to further advance religion, or even point
specifically to a religion that is being advanced. Additionally, since all of the
activities covered in the quotations are also prohibited by secular law, it is
difficult to argue that their primary effect advances or prohibits religion.
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Then number three, the law must not foster excessive government
entanglement with religion. These quotes are being posted in a dining hall.
There is no accompanying service or practice imposed with them. Although the
jail is a government institution, jails often make religious texts and services
available to people who wish to use them. The quotes make no religious
demands on those reading them, and therefore cannot be considered to be
excessively entangled. There is no financial entanglement, and no ongoing role
for the government entity in this case. So, the conclusion is that lvan will likely
fail in his Establishment Clause claim related to the posting of the quotes.

Now, question number two. Again, start with a roadmap, particularly for a
guestion like this where we're going to be talking about two different things —
the book and the tea, and where there are multiple legal principles under which
Ivan can bring his claim. So, let's talk about our roadmap, or our attack plan for
this question. The issue is, what constitutional challenges could Ivan raise to the
jail's denial of his request for the tea and religious texts? Ivan could reasonably
challenge the denial of both the tea and the book by arguing a violation of the
Free Exercise Clause, the Equal Protection Clause, and the Establishment Clause.
So, Ivan will likely be successful in challenging the jail's denial of his request for
the book, but not for his request for the tea. So, this roadmap would be great to
include if you're doing okay on time. If you are not doing okay on time, please
leave that off, and just jump right into the Free Exercise Clause.

The issue is whether Ivan will succeed in challenging the jail's denial of his
request for the book and the tea under the Free Exercise Clause. The Free
Exercise Clause prohibits a state actor from discriminating against, or favoring a
particular religious practice when the religious belief is sincerely held. If the
belief is sincerely held, then the law must survive strict scrutiny in order to be
upheld. As discussed above, to survive strict scrutiny, a law must serve a
compelling state interest and be narrowly tailored to serve that interest.

Here, lvan's religious belief would likely be found to be sincerely held. lvan's
religious sect is small, but it is a recognized religious sect. Further, lvan's
religious sect has a recognized book with religious teachings in it, so thus, Ivan's
beliefs are likely sincerely held, and not a ruse of some kind. Because lvan's
beliefs our sincerely held, the jail policies would have to survive strict scrutiny
analysis, since the policy discriminates against religions other than Christianity
and Islam. The book and the tea would be treated as separate religious practices
for the purpose of the strict scrutiny analysis.

So, let's first talk about the book. Here, the county would argue that the book
ban serves a compelling interest of limiting access to information about illicit
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drug usage from prison inmates. The county would argue that this policy is
narrowly tailored, because it only denied the request for a religious text because
of its promotion of drugs. However, the county would likely fail in its arguments.
Ivan would be able to successfully argue that there is no compelling interest in
banning the book from the prison. lvan would argue that the book does not
provide an inmate access to drugs, or even teach an inmate how to take the
drugs, make the drugs, or even smuggle the drugs into the prison. lvan would be
able to refute the county's claim that banning the book serves a compelling
interest. So the county would fail to satisfy the strict scrutiny standing for
banning the book.

Now let's talk about the tea. The county would argue its ban on the
hallucinogenic tea served the compelling interest of keeping illicit drugs outside
of its jail. The county could successfully argue that it has a significant interest in
keeping drugs out of the hands of those who are convicted of crimes. Permitting
hallucinogenic drugs inside the prison could lead to unrest, tension, and make
the job of successfully operating a jail much more difficult.

Ivan would argue that he only wants to use the tea once a week for sacramental
purposes. He would argue that the policy is merely a pretext to prevent Ivan
from practicing his religion. However, the county would likely succeed, because
of the strong interest the county has in keeping drugs of any kind outside the
hands of those convicted of crimes. So, our conclusion would be the county
would succeed in satisfying strict scrutiny in Ivan's free exercise case and free
exercise challenge to the ban on the tea. So, our conclusion here would be that
Ivan would be successful in arguing a violation of his right to free exercise for
the jail's policy of denying him access to the religious book, but not in regards to
the tea.

So, let's take a second and talk about prison law. This is a tricky exam question,
because states often have common law developed principles specifically about
the operation of jails and prisons. Federal law sometimes treats constitutional
application differently when dealing with constitutional rights of prisoners. For
example, in the religious context, there is a federal law called the Religious Land
Use and Institutionalized Persons Act. This creates a four-part burden shifting
scheme when addressing free exercise claims in the prison context. Since you
aren't expected to learn any prison law for the bar exam, there is no need to
worry about something like this, but if this is an area of interest for you in your
future practice, | wanted to call that out for you.

Also, since this wasn't included in the type of law that would be covered on the
exam, even if you knew about this, you would not want to spend all of your
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exam time talking about this Religious Land Use and Institutionalized Persons
Act. That's something that you could mention and move on, but that's not the
answer they were looking for when they created this question on the bar exam.

Alright, so interesting information tip over. Now back to the question. Now let's
talk about the Equal Protection Clause. The issue is whether lvan can
successfully challenge the jail's policy banning the book and the tea under the
Equal Protection Clause. The rule is the Fourteenth Amendment guarantees all
people equal protection of the laws. When a fundamental right such as the
practice of religion is implicated by state law or policy, the law must survive
strict scrutiny unless it is facially neutral. If it is facially neutral and absent
discriminatory intent, the law will likely be upheld.

Here, Ivan will first argue that the policy is facially discriminatory. Ivan will argue
that the jail permits some religious texts, namely the Bible and the Quran, while
not allowing others. However, the jail will likely argue that the policy is facially
neutral, and that its ban is not a ban on particular religious texts, but rather on
any materials that promote illicit drug use. While this is a close call, lvan would
likely fail in showing that the policy is facially discriminatory. The jail's policy
seems to be more about preventing inmates from accessing information about
illicit drug use, rather than about permitting inmates to practice particular
religions.

Because of this, lvan would try to argue that this is discriminatory intent in the
jail's policy. However, we have no facts to suggest that the jail was operating for
a discriminatory purpose against Ivan, or against Ilvan's religious sect. In fact, the
jail offered a non-discriminatory purpose in its intent to prevent illegal drug use.
If instead the jail said that Ivan's sect was dangerous, so it sought to protect
access to solely that sect's religious texts, then the policy would need to survive
strict scrutiny. Further, there would be no basis for an equal protection claim
regarding the tea, because there is nothing to support that other religions have
access to religious drinks or foods. So our conclusion is, because there was no
discriminatory intent and the policy is likely to be facially neutral, lvan's Equal
Protection Clause would likely fail.

What about the Establishment Clause? The issue is whether Ivan could
successfully challenge the jail's policy under the Establishment Clause. The rules
for the Establishment Clause are stated above under question one. Here, Ivan
would argue that the policy shows a religious preference, because it permits the
use of certain religious materials, but not others. As such, Ivan would argue the
Lemon Test does not apply, instead, a strict scrutiny should be applied. The jail
would counter that the policy is about preventing illicit drug use. If the court
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found that the policy showed a preference, which it likely would, the same strict
scrutiny arguments as discussed in the Exercise Clause section would apply. The
ban on tea would likely survive a strict scrutiny analysis, while the ban on the
book would not. So, lvan would likely be successful in challenging the policy that
bans the book, but not the policy that bans the tea.

And that's it for this essay. Remember that an easy way to see if you have fully
analyzed the fact pattern is to go back through your list of facts to see if you
have used each one of them in your analysis. Bar exam fact patterns are actually
often quite short, but packed full of useful information. If you see a fact that you
have not used, try and figure out if there is an issue you missed, or a section of
your analysis that could be bolstered by additional fact discussion, or the
intersection of a counter argument using that fact.

And with that, we are out of time. | want to take a second to remind you to
check out our blog at BarExamToolbox.com, which is full of helpful tips to help
you prepare and stay sane as you study for the bar exam. You can also find
information on our website about our courses, tools, and one-on-one tutoring
programs to support you as you study for the UBE or California Bar Exam.

If you enjoyed this episode of the Bar Exam Toolbox podcast, please take a
second to leave a review and rating on your favorite listening app. We would
really appreciate it. And be sure to subscribe so you don't miss anything. If you
are still in law school, you might also like to check out our popular Law School
Toolbox podcast as well. If you have any questions or comments, please don't
hesitate to reach out to myself or Alison at lee@barexamtoolbox.com, or
alison@barexamtoolbox.com. Or you can always contact us via our website
contact form at BarExamToolbox.com. Thanks for listening, and we'll talk soon.
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