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Lee Burgess: Welcome to the Bar Exam Toolbox podcast. Today we’re covering the topic of a 

lawyer’s duty of confidentiality, as part of our “Listen and Learn” series. Your 
Bar Exam Toolbox hosts are Alison Monahan and Lee Burgess, that’s me. We’re 
here to demystify the bar exam experience, so you can study effectively, stay 
sane, and hopefully pass and move on with your life. We’re the co-creators of 
the Law School Toolbox, the Bar Exam Toolbox, and the career-related website 
CareerDicta. Alison also runs The Girl’s Guide to Law School. If you enjoy the 
show, please leave a review on your favorite listening app, and check out our 
sister podcast, the Law School Toolbox podcast. If you have any questions, don’t 
hesitate to reach out to us. You can reach us via the contact form on 
BarExamToolbox.com, and we’d love to hear from you. And with that, let’s get 
started. 

 
Lee Burgess: Welcome back! As we’ve mentioned in other “Listen and Learn” episodes on 

professional responsibility, this is a heavily tested area. You will take the MPRE, 
and if you are in California, you will likely see professional responsibility on your 
written exam as well. Today we will be talking about confidentiality, which is 
one of the most tested subtopics within the subject of professional 
responsibility. 

Lee Burgess: As a starting point under both the ABA and California rules, a lawyer has a duty 
to maintain the confidentiality of all information relating to the representation 
of a client, a former client, or a potential client, no matter whether the client, 
former client, or potential client requests that the information be kept 
confidential. It is important to understand that the duty of confidentiality is 
different from the concept of attorney-client privilege, and a lawyer’s duty of 
confidentiality is broader than the attorney-client privilege. The duty of 
confidentiality is intended to encourage trust between the lawyer and their 
client, which is the hallmark of the lawyer-client relationship. While this is a 
pretty strict rule, there are some exceptions to the duty of confidentiality. First, 
under both ABA and California rules, a lawyer may reveal a client’s confidential 
information with the client’s informed consent. Other exceptions common to 
both ABA and California rules are where the lawyer is compelled by law or court 
order when the disclosure is needed to defend a malpractice action or in a suit 
to recover legal fees. Under the ABA, a lawyer may also reveal confidential 
information when it is impliedly authorized to further the representation or to 
secure legal advice about the lawyer’s compliance with ethical rules. In all of 
these situations, a lawyer may not reveal more confidential information than is 
necessary. 
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Lee Burgess: Next, let’s talk about situations where a lawyer might reveal confidential 
information their client has relayed to them to prevent crimes, injuries, or fraud. 
The ABA rules and the California rules in these circumstances are similar but not 
identical, so we’ll talk about the exceptions under each rule separately. The ABA 
rules provide that a lawyer may reveal information relating to the 
representation of a client to the extent the lawyer reasonably believes it is 
necessary to: prevent reasonably certain death or substantial harm; prevent the 
client from committing a crime or fraud that is reasonably certain to result in 
substantial injury to the financial interests or property of another, and in 
furtherance of which the client has used or is using the lawyer’s services; or to 
prevent, mitigate, or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the 
client’s commission of a crime or fraud in furtherance of which the client has 
used the lawyer’s services. 

Lee Burgess: The California rules are more limited than the ABA rules in this area and provide 
that a lawyer may, but is not required to, reveal confidential information to the 
extent that the lawyer reasonably believes the disclosure is necessary to 
prevent a criminal act that the lawyer reasonably believes is likely to result in 
death of, or substantial bodily harm to, an individual. But the California rule also 
requires the lawyer before revealing any confidential information, and if it is 
reasonable under the circumstances, to first make a good faith effort to 
persuade the client not to commit or to continue the criminal act, or to pursue a 
course of conduct that will prevent the threatened death or substantial bodily 
harm, and inform the client at an appropriate time of the lawyer’s ability or 
decision to reveal the client’s confidential information. If a lawyer makes a 
disclosure under this California exception, the information revealed must be no 
more than is necessary to prevent the criminal act, given the information known 
to the lawyer at the time of the disclosure. As you can see, unlike the ABA rules, 
there is no exception for financial injury under the California rules. 

Lee Burgess: One last rule that we’ll talk about today is how confidentiality works when the 
client is an organization. In that situation, the ABA rules allow, and the California 
rules require, the lawyer to report violations of law, legal obligations, or actions 
that might result in a substantial injury to the organization to higher authorities 
within the organization. If the higher authority within the organization fails to 
act on the information or insists on continuing the same act, under the ABA 
rules, the lawyer may follow the same disclosure rules we just discussed, so long 
as disclosure is necessary to prevent substantial injury to the organization. 
However, the California rules generally do not allow the lawyer to report to an 
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outside source, unless it is necessary to prevent death or substantial bodily 
harm to a person. 

Lee Burgess: Now that we have covered the duty of confidentiality and the exceptions, let’s 
consider how these rules might show up on an exam. The following hypothetical 
is based on a portion of the Professional Responsibility question that appeared 
on the February 2009 California bar exam:  

Lee Burgess: “Betty formed and became president as sole shareholder of a startup company, 
ABC Inc., which sells a daily online calendaring service. ABC retained Lucy, a 
lawyer, to represent ABC on a trademark matter. While Lucy was performing 
legal services for ABC, she discovered certain representations by ABC that were 
false and misleading and caused customers to pay for services they would never 
receive. She reported her discovery to Betty, who told her to ignore what she 
had found. After Lucy finished her legal work for ABC, she reported the false and 
misleading representations to a state consumer protection agency. What do you 
think about Lucy’s decision to report what she found to the state consumer 
protection agency?”  

Lee Burgess: Well, let’s start with identifying who Lucy’s client is in this hypothetical. Here, 
ABC retained Lucy for her legal services, so Lucy’s duties will be to ABC as an 
organization. Now getting into Lucy’s ethical obligations – here, her duty of 
confidentiality – let’s revisit the threshold confidentiality rule. The rule is the 
same for both the ABA and California Rules of Professional Conduct. A lawyer 
has a duty to maintain the confidentiality of all information relating to the 
representation of their client, whether or not the client asks for the information 
to be confidential. Lucy learned this information in the course of her 
representation of ABC on the trademark matter. The fact that the information is 
not directly related to trademarks is not relevant. Lucy still needs to maintain 
the confidentiality of the information, because she learned it in the course of 
her legal work for ABC. Since ABC is a corporation, we need to discuss reporting 
up within the organization, and what Lucy can or should do thereafter. Under 
both the ABA and California Rules of Professional Conduct, a lawyer may report 
violations of law, legal obligations, or actions that might result in a substantial 
injury to the organization to higher authorities within the organization. Betty is 
the president and sole shareholder of ABC, making her the highest authority in 
the company. So, Lucy’s decision to report what she discovered to Betty was 
correct. Remember, in other fact patterns, additional information about the 
corporate structure could be provided that might lead you to a different 
conclusion about whether the lawyer reported up properly. 

https://juraxbar.com/wp-content/uploads/2016/04/February-2009-CBX.pdf


 

 

 

 

 
Episode 347: Listen and Learn – Duty of Confidentiality (Professional Responsibility) 

 
BarExamToolbox.com 

Page 4 of 5 

  

 

Lee Burgess: Okay, Lucy has reported up and Betty has instructed Lucy to ignore what she has 
found, but Lucy decides not to ignore it. Instead, she reports the information to 
a state consumer protection agency. Has Lucy violated her duty of 
confidentiality to ABC here? How we analyze this part of the question depends 
on whether we are applying the ABA rules or the California rules. We’ll start 
with the ABA rules. Under the ABA rule, Lucy may reveal information relating to 
the representation of ABC to the extent she reasonably believes necessary to 
prevent ABC from committing a crime or fraud that is reasonably certain to 
result in substantial injury to the financial interests or property of another, and 
in furtherance of which ABC has used or is using Lucy’s services, or to prevent, 
mitigate, or rectify substantial injury to the financial interests or property of 
another that is reasonably certain to result, or has resulted, from ABC’s 
commission of a crime or fraud in furtherance of which ABC has used Lucy’s 
services. 

Lee Burgess: Here, we know that ABC’s representations were false and misleading, and 
caused customers to pay for services they would never receive. We can 
conclude from that description that ABC’s representations were criminal or 
fraudulent, and are resulting in a financial injury to its customers, because their 
customers are paying ABC for services they’ll never receive. The injury might be 
substantial, depending on the price of the services or the frequency of the 
charges. On the other hand, we aren’t told the value of the services or the 
extent of the harm, so the written answer could conclude either way on this 
element. 

Lee Burgess: The last element of the ABA-specific exception requires ABC to have used Lucy’s 
services in the furtherance of the crime or fraud. Lucy is representing ABC on a 
trademark matter, and it appears that Lucy simply discovered the false and 
misleading representations. In other words, ABC was engaging in the false and 
misleading representations independent of Lucy’s services. There is no 
indication ABC used Lucy’s services in furtherance of this crime or fraud. 
Therefore, under the ABA rules, Lucy is not permitted to report ABC’s false and 
misleading representations to an outside authority.  

Lee Burgess: Next, we’ll analyze whether Lucy was permitted to disclose the confidential 
information under the California Rules of Professional Conduct. Under the 
California rules, Lucy may, but is not required to, reveal confidential information 
to the extent that she reasonably believes the disclosure is necessary to prevent 
a criminal act and that she reasonably believes is likely to result in the death of 
or substantial bodily harm to an individual. The act here is false and misleading 
representations, and as we discussed earlier, the false and misleading 
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representations may indeed amount to criminal acts. However, given that ABC 
provides daily calendaring services, as opposed to something like life sustaining 
medical services, it is unlikely that ABC’s potentially criminal act is likely to result 
in death or substantial bodily harm to an individual. So, under the California 
rules, Lucy is not permitted to disclose the confidential information to the state 
consumer protection agency either. As you can see, Lucy violated her duty of 
confidentiality to ABC under both the ABA rules and the California rules when 
she reported out to the state consumer protection agency. 

Lee Burgess: Well, that’s all we have for you today. We hope you found this hypo to be a 
helpful example of how to work through a question that includes confidentiality 
issues. If you enjoyed this episode of the Bar Exam Toolbox podcast, please take 
a second to leave a review and rating on your favorite listening app. We’d really 
appreciate it. And be sure to subscribe so you don’t miss anything. If you have 
any questions or comments, please don’t hesitate to reach out to myself or 
Alison at lee@barexamtoolbox.com or alison@barexamtoolbox.com. Or you can 
always contact us at our website contact form at BarExamToolbox.com. Thanks 
for listening, and we’ll talk soon! 
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